
PRACTICES AND PROCEDURES OF
JUDGE D. BROOKS SMITH

I. GENERAL MATTERS
A. Communications with the Court

Judge Smith encourages the use of correspondence with the Court, in lieu of formal
motions, regarding discovery matters, extensions of time within which to file documents
or the continuation of matters other than trials and hearings.

B. Communications with Law Clerks
The Judge permits communications with the law clerks regarding scheduling and
administrative matters. The Judge does not permit inquiries concerning the status of
pending decisions and his staff will not entertain such inquiries.

C. Telephone Conferences
The Judge prefers to have face-to-face meetings with counsel wherever feasible
regarding matters of substance. Nevertheless, the Judge is more than willing to allow
counsel to participate in conferences by telephone, particularly regarding single issue
matters and those in which out-of-town counsel is involved.

D. Pro Hac Vice Admissions
The Judge prefers written motions to admit counsel pro hac vice.

E. Comment to the Media
The Judge has no policy regarding comment about a pending case to the media other
than that counsel conduct themselves in accordance with applicable rules of conduct.
He strongly believes, however, that legal claims are most effectively argued in the
judicial forum where they will ultimately be resolved.

II. MOTIONS PRACTICE
A. Oral Argument

The Judge generally schedules oral argument only for selected dispositive motions
where argument will be useful. Otherwise, the Judge disposes of motions on the papers. 

B. Briefs
The Judge’s Local Rule 16.1.2 Order (attached) sets forth the requirements with
respect to briefing discovery motions and motions for summary judgment. Beyond the
provisions of that order, the Court also requires briefs in support of all dispositive
motions. While the Court’s Order does not contemplate reply briefs, the court will
accept them. However, no further briefing on any motion beyond a reply brief will be
accepted. The Judge encourages counsel to utilize “letter briefs” with respect to routine
matters, particularly those relating to discovery.



C. Chambers Copies of Motion Papers
The Judge discourages counsel to serve chambers copies of briefs regarding contested
matters, and he does not want any chambers copies of moving papers or opposition
papers.

D. Scheduling
The Judge requires that responses to discovery motions be filed within five days and
that responses to motions for summary judgment be filed within twenty days. With
respect to other motions, the Judge generally requires responses to nondispositive
motions within five days and as to dispositive motions, within twenty days. Generally all
motions should be accompanied by briefs or letters explaining the reasons for the
motion.

E. Magistrate Judge’s Report and Recommendation
The Judge refers mostly prisoners’ litigation and Social Security cases to magistrates.
Other matters are referred on a case-by-case basis.

F. Evidentiary Hearings
The Judge generally schedules pretrial hearings with respect to criminal suppression
matters in advance of the trial date.

G. In Limine Motions
The Judge prefers that motions in limine be filed in advance of trial and will consider
them prior to trial.

III. CIVIL CASES
A. Pretrial Procedures

1. Local Rule 16.1
A copy of Judge Smith’s standard Local Rule 16.1.2 Order follows this
summary. (Exhibits III.A.1.- 1 and III.A.1.-2.)

2. Pretrial Conferences
The Judge generally schedules both a standard Rule 16 conference early in the
case as well as a pretrial conference at the end of discovery. The Judge
requires that trial counsel attend both the Rule 16 and the pretrial conference.

3. Settlement
Frequently, the Judge schedules a settlement conference on his own motion.
The Judge will always entertain a request by the parties for a settlement
conference if both parties indicate that one would be beneficial. When a
settlement conference is scheduled, the Judge requires that both trial counsel
and representatives of the party with actual settlement authority attend the
conference in person.



Where a non-jury trial has been demanded, the Judge refers settlement
conferences, if scheduled, to another member of the bench. Occasionally, if all
counsel are in accord and request it, the Judge will personally conduct a limited
settlement conference in non-jury cases.

In complex cases of a business nature, the Judge has had beneficial experiences
with the use of “mini trials” and is open to discussions concerning their use as
well as any other ADR proceedings that the parties wish to discuss.

4. Extensions and Continuances
The Judge does not encourage the request for continuances and extensions.
With respect to requests to extend discovery, the Judge will entertain one
request to extend the discovery period if the request is made in advance of the
scheduled dose of discovery, provided the parties have pursued discovery with
some diligence. All such motions should include a proposed order which sets
forth a new pretrial schedule, including all necessary dates.

B. Discovery Matters
1. Length of Discovery Period and Extensions

The Judge establishes the discovery period in consultation with counsel at the
initial Rule 16 conference and will rarely schedule a discovery period of less
than 120 days or more than 180 days. Provided that the parties have pursued
discovery with some diligence, the Judge will entertain one motion to extend the
discovery period if the request is made in advance of the scheduled dose of
discovery.

2. Expert Witnesses
The Judge has no general policy with respect to deposing expert witnesses
beyond the provisions of Rule 26.

3. Deposition Disputes
The Judge encourages counsel to contact him by telephone during the course of
a deposition if a genuine dispute exists and its immediate resolution will advance
the discovery process.

4. Stay of Discovery
The Judge does not automatically stay discovery during the pendency of
dispositive motions. However, the Court will entertain a request for a stay in
such situations.

5. Limitations on Discovery
During the Rule 16 conference, the Judge will develop specific limits with
respect to the number of interrogatories that may be propounded by the parties



as the nature of the case dictates.

6. Rule 11 Motions - Rule 37 Sanctions
The Court expects that Rule 11 and Rule 37 motions will be filed only in the
most egregious of circumstances and he will defer entertaining them until the
resolution of the underlying motion or discovery issue.

C. Injunctions and TROs
Where a preliminary injunction hearing has been scheduled, the Judge encourages
counsel to consult with his staff to review the nature, length and requirements of the
proceeding.

D. Trial Procedures
1. Scheduling of Cases

Judge Smith schedules trial only at or after the pretrial conference. The Judge
generally issues separate trial lists for his Pittsburgh and Johnstown dockets.
These lists usually do not set forth dates certain for trial. As the list progresses,
trials are frequently designated as primary or back-up trials, and are given a
specific date. The trial list is generally issued at least one month in advance of
the first trial date.

Vacations of counsel and previously scheduled proceedings in other courts are
always acceptable bases for requesting the removal of a case from a trial list.
As to conflicting court schedules, the Judge generally looks to the first
proceeding scheduled to a date certain as to the one which takes precedence.

2. Trial Hours/Days
The Judge generally conducts jury trials from 9:00 a.m. until 5:00 p.m.,
Mondays through Fridays. Non- jury matters are frequently scheduled to begin
earlier than 9:00 a.m.

3. Trial Briefs
The Judge requires trial briefs in all jury trials but does not require them in
non-jury trials. In non-jury trials the Judge requires proposed findings of fact
and conclusions of law. Both trial briefs and proposed findings of fact and
conclusions of law must be filed in advance of the trial date.

The Judge also requires the parties to formulate a joint stipulation regarding the
matters to be tried. A standard form stipulation follows this summary. (Exhibit
III.A.1.-2.)

4. Voir Dire
The Judge entertains motions for supplemental voir dire questions in advance of



the voir dire date in all actions. The Judge is always present during the conduct
of voir dire in criminal actions and either the Judge or a deputy is present during
voir dire in civil actions. Counsel are not permitted to conduct the voir dire;
however the Judge will permit counsel to pose additional questions when further
interrogation regarding a specific answer is necessary.

5. Notetaking by Jurors
The Judge occasionally permits the taking of notes by jurors during a jury trial.
In such cases, the Judge closely controls the notetaking. For example,
notetaking is prohibited during closings, and the Court collects the juror
notebooks at the conclusion of each day’s proceedings. The jury is permitted to
take their notes with them during deliberations.

6. Side Bars
The Judge seeks to carefully limit the number of side bar conferences by
meeting with counsel both before and after each day’s session of a jury trial.
However, when necessary, the Judge does permit limited side bar discussions.

7. Examination of Witnesses Out of Sequence
The Judge will entertain requests for the examination of witnesses out of
sequence in exceptional circumstances consistent with the orderly proceedings
of trial.

8. Opening Statements and Summations
The Judge rarely imposes strict time limitations on counsel with respect to
opening statements and summations but seeks to determine the estimate of both
by counsel and to discuss the propriety of such tines.

9. Examination of Witnesses or Argument by More Than One Attorney
When more than one attorney appears for a party in an action, the Judge
requires that lead counsel be identified and that the general division of labor
between the attorneys be explained. The Judge will not permit more than one
attorney to examine any witness.

10. Examination of Witnesses Beyond Direct and Cross
The Judge generally permits redirect, recross and further examination as
necessary. All examination beyond cross-examination will generally be limited
to the scope of the immediately preceding examination.

11. Videotaped Testimony
The Judge requires that the parties confer with respect to any objections to the
use or substance of any videotaped testimony and that these objections be
brought to the Court’s attention in advance of trial.



12. Reading of Material into the Record
The Judge requires that the parties serve notice of any materials to be read into
the record at trial, that the parties confer with respect to any objections
regarding such material, and that any such objections be brought to the Court’s
attention in advance of trial.

13. Exhibits
The Judge requires that the parties mark and exchange all exhibits to be used in
a trial in advance of the same, that they confer and stipulate to the authenticity
and admissibility of such exhibits, and that they advise the Court of the results of
those conferences. The Judge has no special rules regarding the use of visual
aids during trial or opening statements other than that summaries comply with
F.R.E. 1006, as appropriate.

14. Directed Verdict Motions
The Judge has no special requirements with respect to directed verdict motions
or motions to dismiss in non-jury trials.

15. Jury Instructions and Verdict Forms
The Judge does not use any standard compilation of jury instructions. The
Judge requires counsel to submit proposed jury instructions and any proposed
special verdict forms in advance of trial where possible, but always prior to the
close of proceedings.

16. Proposed Findings of Fact and Conclusions of Law
The Judge requires proposed findings of fact and conclusions of law be filed in
advance of non-jury trials.

17. Offers of Proof
The Judge encourages that all matters relating to offers of proof be raised in
chambers at the beginning or at the end of each jury trial day. The Judge notes
that offers of proof should actually disclose the testimony that is to be offered
rather than merely outline the subject matter of the offered proof.

18. General Courtroom Rules
The Judge does not have any formal rules governing courtroom procedure
other than common courtesy. The Judge notes that counsel must avoid
interrupting the Court, opposing counsel and witnesses in order to enable the
reporter to take down a clear record.

E. Jury Deliberations
1. Written Jury Instructions

The Judge generally gives the jury a copy of his instructions to take into the jury



room.

2. Exhibits in the Jury Room
The Judge generally sends all admitted exhibits with the jury to the jury room
other than duplicative exhibits and exhibits containing any inadmissible hearsay.
Once the jury has retired, the Judge reviews with counsel, on the record, the
admitted exhibits to ensure that the jury has a complete set.

3. Jury Requests to Read Back Testimony or Replay Tapes During
Deliberations
The Judge will entertain requests from the jury to have the tapes of wire taps
replayed for it; if the court agrees to such a request, it is always conducted in
open court.

4. Jury Questions
The Judge does not permit the jurors to propose questions during the course of
trial. When jury questions are delivered to the judge from the deliberation room,
the Judge consults with counsel regarding the question and seeks to develop a
consensus regarding the response. Answers to jurors questions are given in
open court.

5. Availability of Counsel During Jury Deliberations
The Judge prefers that counsel remain available in the courthouse during jury
deliberations, but always requires that counsel be immediately available by a
single phone call. In instances where counsel must leave the courthouse, it is
counsels’ responsibility to advise the Judge’s staff where they can be reached.

6. Interviewing the Jury
The Judge has no specific rules regarding interviewing of jurors post-verdict;
however, the Judge will protect the jurors as they may request from unwanted
contact.

F. General
1. Special Types of Cases

The Judge issues a form case order regarding briefing of Social Security actions
and requires the filing of a RICO Case Statement in every RICO action.

2. Other Individual Practices/Procedures
All objections should be stated orally and with as much detail as possible
including, where appropriate, citation to the appropriate rule.

IV. CRIMINAL CASES
A. Motions



The Judge has no standard practice or position regarding motions for extensions of time
to file pretrial motions in criminal matters.

B. Pretrial Conferences
The Judge generally does not schedule pretrial conferences in criminal cases unless the
case is extremely complicated.

C. Guilty Pleas
The Judge does not have any special rules regarding guilty pleas nor any standard
deadline for accepting or rejecting plea bargains. The Judge follows a form guilty plea
colloquy, a copy of which follows this summary. (Exhibit IV.C.)

D. Voir Dire
The Judge entertains motions for supplemental voir dire questions in advance of the voir
dire. The Judge is always present during the conduct of voir dire in criminal cases, and
conducts that examination himself. The Judge will permit counsel to pose additional
questions when further interrogation regarding a specific answer is necessary.

E. Trial
In cases where more than one attorney appears for a party, the Judge requires that lead
counsel be identified and the general division of the labor between the attorneys be
explained. The Judge will not permit more than one attorney to examine any witness.

The Judge enforces F.R.E. 615 pursuant to its express terms regarding requests for
sequestration of witnesses.

Where appropriate, the Judge does permit the use of transcripts in cases where the
government introduces tape-recorded conversations, with the specific instruction to the
jury that the same is provided merely as an aid to listening and that the tape itself is the
evidence to be considered.

F. Sentencing Memoranda
The Judge permits the use of sentencing memoranda and prefers to see them in advance
of the sentencing hearing.

G. Sentencing Conference
The Judge does not generally hold a sentencing conference for cases under the
Sentencing Guidelines prior to the imposition of sentence nor does the Judge
customarily issue tentative fact findings and rulings on Sentencing Guidelines.

H. Other General Practices and Procedures
The Judge prefers that Jencks material be provided at the beginning of trial rather than
during the course of the trial, where possible.



In an appropriate case, if requested, the Judge will entertain requests for
recommendations to the Bureau of Prisons regarding the federal institution to which a
defendant should be sent.

V. BANKRUPTCY CASES
N/A

VI. BANKRUPTCY APPEALS (TO THE DISTRICT COURT)
A. Filing/Scheduling

The Judge has no particular requirements regarding the filing or scheduling of
bankruptcy appeals.

B. Oral Argument
While Judge Smith does not generally schedule them, he will, in appropriate cases,
entertain a request for oral argument in bankruptcy appeals.



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT ORDER

AND NOW, this          day of            , 2000 an initial case

management conference having been held this date pursuant to Fed. R. Civ. P. 16 and

LR 16.1, it is hereby

ORDERED that the parties adhere to the following case management

order:

1.  This action is designated a Track       case, pursuant to LR

16.1.2(C).

2.  Any motions to amend pleadings or to add new parties shall be

filed no later than                                    .

3.  All discovery shall be completed by                          

           .  The discovery deadline shall be extended only by leave of court, and

upon motion filed prior to the expiration of such deadline.  The motion shall: (a)

state reasons for the requested extension; (b) list any previous extensions of

discovery; and (c) attach a proposed order which establishes specifically the

extended pretrial schedule being requested.

4.  The total number of written interrogatories, including subparts,

submitted by a party to another party shall not exceed                 .

5.  Discovery materials shall not be filed with the Clerk consistent

with LR 5.5A.  However, if such material is necessary to the Court's review of any

motion, relevant portions only shall be included with the motion or opposition, or

filed separately as an appendix.  

EXHIBIT III.A.1.-1
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6. Discovery Motions  Discovery motions shall include a LR 7.1

certification, together with a memorandum of law.  The responding party shall file

its response within five (5) days.  All memoranda on discovery issues shall be

limited to five (5) pages.  Argument over contested discovery motions will be

scheduled as appropriate.  No briefing schedule will issue.

7. Miscellaneous Motions The response to any miscellaneous motion

shall be filed within five (5) days.  Argument shall be scheduled as deemed

necessary.  No briefing schedule will issue.

8. Summary Judgment Motions All summary judgment motions shall

be filed by                                   .  Such motion shall be filed with the

Clerk of Court, together with any memorandum of law and supporting evidentiary

material deemed appropriate.  The responding party shall file its responsive

memorandum and any supporting evidentiary material within twenty (20) days.  The

movant shall file its reply brief, if any, within ten (10) days.  No further

submissions will be permitted. No briefing schedule will issue.

All argument in support of or opposition to a summary judgment

motion shall be set forth in the accompanying memorandum of law and shall not be

included in the motion, or answer to the motion, itself.

9.  If a summary judgment motion is filed, no pretrial narratives

need be filed until ordered by the court.  If no summary judgment motions are filed

by the deadline set forth above, the 

plaintiff’s pretrial narrative shall be filed by                                  

   , and the defendant’s pretrial narrative shall be filed by                     

        .  The pretrial narratives shall conform to the requirements of LR 16.1.4.

BY THE COURT,
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D. Brooks Smith
United States District Judge

cc:  Counsel of Record

Revised 6/23/98












